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DI SSENTI NG OPI NI ON

Cecil W. Crowson o o
Appellate Court Clerk The maj ority nmakes reference to rel evant deci sions of

this Court and the United States Supreme Court and sets forth
the controlling |l egal principles. However, the mgjority errs,
innnmy view, in concluding, based on those principles, that the
defendant’s incrimnating statenents were admssible as
evidence of his guilt. In ny view, the record shows that the
defendant’s incrimnating statenents were, in fact, not free
and vol untary but were obtai ned by i nproper influence, both the
threat of prosecution and the prom se to forebear prosecution,
in violation of Article I, Section 9 of the Constitution of
Tennessee and the Fifth Amendnent to the Constitution of the

Uni ted St ates.

The defendant was convicted on statements nade to

Tracy Wal ker, the DHS nenber of a statutory investigating



team?! and on statenents made to a nental health counselor, to
whom t he def endant was referred by Wal ker and who viol ated the
et hi cal obligation to advise the defendant that his statenments

were not privil eged.

Wal ker’s account of the advise given the defendant,
which is relied upon by the mgjority, is in summary form
phrased as conclusions rather than an account of the
conversation between her and the defendant. Nevert hel ess,
there hardly could be a clearer case of the State threatening
a penalty if the privilege against self-incrimnation should be
asserted and prom sing a reprieve should the def endant confess

and accept counseling.

What was explained to M. Smith
was that, he could not be
prom sed no prosecution, but the
best thing was to tell the truth
and to get into counseling, so
in the end his famly could be
reunited. . . . | expl ai ned
that ny experience with [the]
District Attorney’s Ofice is
that, in cases where a person
has a problem if they go into
counseling the District Attorney
may not prosecute, but | could
not promse that. . . . I
expl ai ned the al ternatives; that
if there is a problem [he]
should admt it, and nore than

likely the D A will not
prosecute if M. Smth gets into
treatment. | cautioned himthat

| cannot proni se no prosecution,
that ny experience is that the
D. A. handl ed such cases in this
manner .

Tenn. Code Ann. § 37-1-607(a)(3) (1996).



Maj ority opinion, page 12-13.

The DHS agent's testinony, not surprisingly, begins
wi th the explanation that the defendant could not be prom sed
that he would not be prosecuted. However, according to her
testinony, she hurried to advise “the best thing” for the
defendant was to admt the crinme and accept counseling. This
was the “best thing” because “his famly could be reunited.”
This expectation of Dbenefit offered the defendant for
confessi ng was val i dated by "her experience" that a person who
"has a problenmt “may not” be prosecuted if that person admts
the abuse and accepts counseling. The “may not prosecute”
| anguage was then supplenented with “nore than |likely the DA
wi Il not prosecute.” Wl ker again supported the reliability of
her advice by reference to her experience with the D strict

Attorney Ceneral.

The statenments made by Wal ker clearly were an offer
of leniency if he woul d confess and a threat of prosecution if
he did not confess. Walker’s disclainmer that she could not
prom se no prosecution did not elimnate the coercive nature of
her advice. The prom se and threat conbination, under the
circunstances of this case, likely was nore coercive than
physical force. To a person in the defendant’s circunstances,
what coul d be nore coercive than a reasonabl e expectati on that
he woul d not be prosecuted and would be reunited with his wfe

and chil d?



Since, as observed by the mgjority,? the courts have
not been able to articulate a reliable test for vol untariness,
conparison of the facts in this case with those in prior cases
is of little help. Although difficult to define accurately,
voluntariness in a particular situation is easily recognized.
When the facts of this case are applied to the rule of |aw
announced by the mpjority, the conclusion is obvious. The
def endant’s confession was not “free and voluntary; that is,

not extracted by any sort of threats ..., nor obtained by
any direct or inplied prom ses, however slight, nor by the
exertion of any inproper influence.” See Majority Opinion

page 10.

Wal ker was a state agent, charged with investigating
the crimnal offense and preserving evidence for future
prosecution.® She successfully acconplished that result, she
obt ai ned t he nost dammi ng evi dence possi bl e - adm ssion by the
accused that he commtted the offense. The trial judge's
characterization of the state's conduct is accurate and
el oquent - "you nouse-trapped him" Not wi t hst andi ng the
majority's severe adnonition,* the opinion wll encourage state
agents to operate on the brink of constitutional error,

confident this Court will not notice inquisitional zeal ousness.

Maj ority opinion, page 10.
3Tenn. Code Ann. § 37-1-607(a)(3).

‘See mmjority opinion, page 18.



Constitutional principles are nere illusions unless
they are given effect in the real world, even for the benefit
of persons charged with detestable crines. W can say that
society's best interests (including those of the innocent
victinm) would not have been better served had the constitution
been honored, the defendant afforded treatment, and prosecution

hel d i n abeyance, all as outlined by Tracy Wl ker.

In my view, the confession was obtained in violation

of Article I, Section 9 of the Constitution of Tennessee and

the Fifth Anendnent to the Constitution of the United States,

and the notion to suppress should have been granted.

REI D, J.



